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I. Introduc::tion

The Attorney Genero.l ofthe Commonwealth of Massachusetl~("Massadlllscttg AUorney

General"), on behalf of the Commonwealth of Mass,\chtlsetts and all of its agencies and boards,

tiles these reply comments regarding the Federal Communication Commi~sion'~ March 6, 1998,

Public Notice. The Commission ~ecks comment on the i~~ucs raised in the Pdtlion/or

Preparulirm alan F:m'ironme11lal Impact Statement liled by the National Audubon Society on

Decell1ber I, 1997 ("'Audubon Petition") in l:onncction with the Commission'~Notice oj

Pruposed Rule Making in the .Matte1' of Preempfion ofState and Local :LOl1in~ and l.and lAe

Restrictions on the Siling. Placelmml and Canstru,'/;on ofBroudcQsl S'fat;on Transmission

.F(lciliti~s (FCC Nu. CJ7-296. MM D()cket No. 97-J~2) ("NPRM").

The NPRM requested comment on whether and in what cin~uJll~tanec<;; the COlllmission

should preempt cc:rt~1iJl stale and local zoning and land usc restrictions in conjull\,;tio11 with the

siting, placement and construction of broadcast station transllli~~ion facilities. The Rule was

presented to the Commission jointly by the National AssociHtion of Broadcasters and the

A~sociation for M~'\.ximumService Televis;ion, Inc., ("the broadcast indus;try") in a Petition/or

Further Nut,,·(! u/ProfJosed Rule Making. The broadcast iudustry contends that certain state and

local zoning and land use ordinances present ,\11 obstacle to the rapid imp)ement~tionof digitRl

television service. The Mass~\chu~eHsAttorney (jenera) has previoLlsly participated in this

proceeding by filing <;\Hnmcnts 011 Oetoher 29, 1997, opposing the broadcast industry's proposed

rule as; overbroad in its preemptive sweep and in excess of the agency's statutory authority.]

The Audubon Petitlon alleges that the proposed Rule constitutes a major federal action

aftccting the environment requiring the preparation of an Environmental Impact Stulemt:=nl

I The proposed rule would "deem granted" within 21 tv 45 days any request ror any state
or local authori:t.ation needed to con~truct or modify broadcast transmission lowers and facilities
(AM. l;M, and TV), regardless of compliance or non-compliance with the suhstantive
requirements of state find local law. The Massachusetts Attorney Generl11 agrees with the
comments of the Vermont Attorney General and the Concerned Communities that the proposed
rule would effectively preempt state and local laws governing the ~iting, placement, and
construction of hundreds IIrhroadcast towers.



("EIS") punmant to the National Environmental Protection Act ("NEPA"), 42 U.S.c. ~4321, e\

~. Audubon urges the FCC to rejecllhc pl'opo~ed Rule, or, in the alternative. prepare an EIS

and solicit public I,;lltnnlcnt on the EIS before muking a decision on the Rule.

The MasS~1dlllscttsAuorncy Genera) strongly !';upports the Auduhon Petition and thl;

C01YIt1"1cnts in SUPP011 of that petition med by the National Audubon Society, tht: Vermont Orticc

of the AU(lf!lCY General and the Concerned Communitics.2 The Massachu!-;clts Attorney (Jenera)

strongly llPI.lO~es the comml",nts filed hy the broadcast industry. As exp)aill~d below, un UIS is

required heClluse the proposed Rule, when evaluated under the criteri,\ outlined in NEPA and th~

Council1or EnvirolUnent,lJ Quality ("CEQ") regulations, would have a significant effect 011 the

quality of the human environment.

IT. Appro\'iD~ the l'ropofled Rule Would Be. A Major Federal Adion Wit" Significant

EnviromncntQ' Effects; NEPA Rcquires An EIS.

NEPA rt:ql.lir,~s the preparation of an EIS f{)r every "Mf~()r federal action significantly

affccting the quality of the human envjronm~nt:\42 U.S.C. §4332, c/ seq. Regulations ofthe

Council on Environmental Q\UlJity ("CEQ") dt:Jinl; '"major federal action" as including "actions

with effects that m"y b<' major and which arc potentially s\\bjcct to Fcderu.l control and

responsibiJity." 40 C.Ji.R. § 1508.18 (emphasis auc.lcd). "'... CFQ regulations implementing

NEllA arc binding on all federal agenci~s:' Siena Chlb y. Sliler. 695 F.2d 957, 964, 972 (5th

Cil'. 1983).

There is no question that upproving the proposed rule would be a majol federal action

under NEPA and CEQ r~gu)atiolls. Approving a rule that would preempt hundreds or even

thousElnds of slate and local laws i:U1d ordinances relnting to hroadcast lower siting

2 The Com;~mcdCommunities include Denver, Colorado, Detroit and Wyoming,
Michigan, Arlington, Cedar Hill, f)emon, Lancaster and Longview. Texas. Elnd Chesapeake,
Virginia.
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unquestionably "may" have major effects that certainly would then potentially he "subject to

Federal control and responsibility." The proposed rule thus mel,;ts the criteria of a major federal

m,;Lion detined by the CEQ regulations. 40 C.l'.R. ~ 1508.18.

There is also no question that approving t.he proposed nile would ··signi ficantly" ufrcet

the quality of the human environment under the criteria ~et forth in CEQ regulation::;. 40 C.F.R.

§1508.27. Af:. indicated by the Concerned Communitie~and other partics~ broadcast towers arc

huge, can be seen Hlr many mile~, and arc oftcn locuted in enviromllcntally-sensitive areas such

as wetlands and mountain-tops. Such towers can have significant impacts on plants, 8nimuls,

soils and "csthctic~. The National Auduhon Society commented that "between 2 million and 4

million migratory birds are killed each year as a result of colHsions with TV Elnd mdio towers."

State and local review proceedings are important in protecting the environment from

harmful siting proposals. Massachusetts has, for exmnplc, stale and/or local zoning and w~tlands

permit requirements designed 10 ensure that development does not violate certain standnrd~ or

unduly harm the environment. Such pennit proceedings provide a forum for the con~idcrationof

altcmntives and measures to mitigate environmental impacts. If state and ltlcal consideration of

environmental, land usc, health and safety concc:rns can occur only within a window of 45 days

or less, the:: appropriate airing of local concerns will not occur, and the human environment and

other publie interests will suffer !'I;gnific8ntly.

For .tll ofthcse reasons) an EIS is required under NEPA and CEQ regulations for such a

majuT federal action tlml would have such signilieant effects on lhe quality of the hm-nan

t:nvironment.

The broadcast industry argues in its comments that an ElS is not rcquired. It states that

the Comml~~ionhas already made the dcterminntion of how its jurisdidiun over broadcnst

towers intersects with the requirements ofNEPA and has implemented rules to that effect. The

industry suggests dUlt the environmental impacls of broadcast towers are already adequately

3



covered by Commission rules;. For example, the industry cites 47 C.F.R. ~ 1. n07(a), requiring

the tIling of an EnvirolUllenia) Assessment for broadcast facilities that would be located in

cel1ain areas. As another example, the industry cites 47 C.F.R. §1.1311 (a)(2), rcquirin~ that th~

Environmental Asscssm~nt must include a "~tatemenl as to the zoning classitication of the ~itc,

and communication.s with, or proceedings before and detenninations (if any) made by zoning,

plann.ing, environml,;nt,l1 or other local, state, or federal ,\uthorities on matters relating to

cnvironmental en~cL"

Ot.her sections of the snme rule, that were not mentioned by the industry, require the

filing of: 1) a '"stalemCll1 as to whether I,;onstructioll of the facilities has heen a source of

controversy on environmental grounds within the local community;" and 2) "evidclll~Cof site

approval which has been obtained from local or fCl.kralland U!\C auth01'itil,;s." 47 C.F.R.

Sl.1311 (0.)(3) and (c). CEQ Regulations evince the same concern with avoiding conflicts with

local authorities on environmental i~sues. Sec,~, 40 C.F.R. §§1502.16(c), 1SO 1.7,

l503.l(u)(2)(l), 1506.2(d), nnd 1506.6(b)(3)(I).

The fact that the Commission's currcnt lll}es require information about local procecdings

and authori70ntioll!\ highlights the deficiency ofthe proposed rule and the reason that an ElS is

required before a deci~ion is reached on any rule prop{)sjng such major changes. Local and state

authorities have traditionally heen primarily responsible for land u~e, cnvironmenti.\l, and health

and safety decisions rather than fedenll agcncies. This makes sense because local and !oltate

authorities arc ill El beUcr position to know and evaluate the localneeus and environmental

concerns and protect the pUblic interest. The Commission'!\ current rule, morc than the propo~ed

rule. appropriately defers to ~tate and local land USl,; anel environmental authority.

III. Conclusion

'j'he pl"opo~ed rule would inlertcrc with the Ilhility of local authoritics to decide local

needs and environmental concerns relating to broadcast towers. Before a decision is reached on

4



the proposed rule, an EIS is required under NEPi\ and CEQ regulations.

Resptctfully suhmitttd,

SCOTT HARSHBARGeR
ATTORNEY GENERAL

Ry:~A.~
Edward G. Rohlen
Assistant I\ttorney Gcn~ra'

200 PorLland Street, 3rd FL
Boston, MA 02114
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